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Introduction

NOTICE IS fmREBY GI\IEN that the Utah Environrnental Congress (LJEC) appeals
pursuant to 36 CFR $ 21 5.7 to the Regional Forester of Region Four from the Dicision
{oticelFinding Of No Significant Impact (DN/FONSI) and Environrnental Assessment
(EA) for the Deer Creek Coal Mine Plan Modification, Fed. Coal Leases U-06309, U-
2810, SL-050862, SL-0 5I22L signed by Rod Player for Forest Supervisor Alice B.
Carlton on August 25, 2005. This decision was noticed in the Sun Advocate (newspaper
of record) on August 30, 2005.

The IJEC is a non-pront_91S1nization dedicated to maintaining, protecting, and restoring
the native ecosystems of Utah. The UEC has an organizational interest initre prop., *i
la\ rfrrl management of National Forests in Utah including the Manti-La Sal National
Forest. The UEC's members, staft, and board of direstors palticipate in a wide range of
recreational activities on the Manti-La Sal National Forest, including the area in and
surrounding the astion approved in the Rida/fluntington Canyon area.

The IIEC represent s 265 individual member s, 37 organrzattons, and 59 businesses
representing approximately 30,000 peoptq many of whom frequently use, recreate, hunt,
fistr, visit and othenvise enjoy this project area on the Manti-La Sal National Fores! and
have a direct interest in its management.

The LJEC slaims standing to participate in the public land decision-making process on the
grounds that it has been involved in forest management iszues since its founding, Our
members have hiked, fished, hunted deer and ellc, recreated, enjoyed, and photographed
the Manti-La Sal National Fores! including the projec{ area. Our collective *e*bitship
includes professional photography businesses and freelance photographers who rnake
their living in part by photographing Utah's National Foresti, inctuding the Wasatch
Plateau Plrtion of the N{anti-La Sal National Forest. The direot and indirect impacts
associated with this decision detract from the rugge( natural splendor, biodiveriity,
fishing/hunting values and wilderness valuos in the affected witersheds that makeihese
lands appealing to both professional photographers and our mernbers who find enjoyment
from and recreate in this project area.

In addition, the [lEC's members are taxpayers that are required to pay for the activities
approved. The inetrievable commitments of financial r"t-o*res asiociated with this
project are also borne by the American people as a whole. The UEC claims panial
ownership of the public lands covered by this decision ahd consequentty has legal
standing to participate in the process and challenge those decisions it finds legally
unacceptable.

The appellant is appealing the August DNIFONSI and EA on the grounds the decision
and environmental documentation is legally indefensible. The appellant argues that the
Manti-La Sal National Forest (Ivtr SllF) has violated the National Environmental Policy
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Act (NEPA), the National Forest Management Act (NFMA), well as the Adrninistrative
Procedures Act (APA).

The appellant desires and will request relief in the form of a remand of the decision made
in the DN/FONSI signed by Rod Player for Forest Supervisor Alice B. Carlton on August
25, 2005 that was noticed on August 30, 2005 in the newspaper of record.
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Statgment of FaElg

The action proposed and approved is described as follows:
The new facilities would be located in Rilda Canyoq in Section 28, Township 16 South,
Range 7 East, Salt Lake Baseline and Meridian, Emery County, Utafu, about S miles west
of the town of Huntington. The proposed mining plan modification calls for the
construstion of new surface facilities in Rilda Canyon, down-canyon from the existing
facilities in Left Fork.
The proposed facilities would cover a long, slender area approximately 4,000 feet long by
200 feet wide covering 13.1 acres on the canyon floor. Of this area, the support faoilities
(portals, shop, office, etc.) would cover an af,oa approximately 2,000 feet long by 120 to
250 feet wide (9.0 acres) at the west (up-canyon) end of the site. The remainder of the
site to the east of the mine yard Lteawould have hydrologic controlg two topsoil
stockpiles, and a road turnaround. Atl facilities would be entirely on the north side of
Rilda Canyon Creek except for one topsoil stockpile. The proposal would use the
existing county road and 25 kv power line that run th,rough the site. The county road
would be paved. See Appendix E, Map 4 (Layout ofProposed Surface Facilities) for a
complete description of the proposed facilities. Proposed faoilities would include:
Stnrctures: Office/bathhouse/warehouse building; four (4) vertical retaining
walls constructed of l2-inch thick concrete; two (2) other retaining walls in the
yard area; water treatment building; mine ventilation fan; 168-stall parking lot;
underground vehicle parking garage; steel frame building to house fan motors;
steel framed storage sheds to house bagged rock dust, ready-mix concrete, and
other dry products; oil shed; fueling dock with 4,000 gallon above-ground diesel
fuel storage tanlq, steel shed for storage of cens of oil and lubricant; rock dust silo;
pneumatic pipeline for rock dust; and a sedim.ent pond with supporting drainage
strustures.
Power: An existing 25 kv power line already provides power at the Left Fork
Portat Facility. A transformer would be installed to supity power to the Rilda
Canyon portal facility and there would be diesel generator baclnrps for the
ventilation fan.
\ilater related facilities:
Culinary system: 10,000-gallon steel water storags tank for treated
culinary water.
Sewage system: Waste water from officerbathhouse/warehouse would be
separated into gray water and black water. A 20,000-gallon temporary
storage tank would hold black water (sewage) until it can be transported
by truck to an approved disposal facility. Gray water (discharge ftom boot
wash, showers, floor drains, etc) would be stored before beurg pumped
into an abandoned portion of the underground mine workings. Permits
from the U.S. Mne Suf.ty and Health Administration (MSI{A) and Utah
Department of Environmental Quality, Division ofDrinking Water
Qualrty would be obtained.
Runoff system: a two compartmented runoffcollestion tank with 1) a
7,540 gallon compartment for gray water, and 2) an 18,500 gallon
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compartment for temporary storage of surface runolf water. Surface
runoffwould spill over into the gray water compartment of the tank. This
system would also include an emergency spillway connected by pipe to
the sediment pond; pump station to move surfaco runoff into collection
tank.
Drainage system: two systems, 1) for collestion of ,,undisturbed', or
overland runoffwater from above the portal site and from adjacent side
slopes that blpasses the developed area and moves this runoffinto the
natural channel, and 2) for collestion of runoffand all non-$ewage waste
water from the disturbed portal area, parking lots, storage areas,
bathhouse/office/ warehouse, and fan area to convey it to the runoff
collection tank for discharge into the mine. Culverts would direct any
overflow to the sediment pond.
Storage: Mining and snow removal material and equipment would be stored on
asphalt and gravbl surface areas on the cut or enrbankment fills. A primary
covered storage ueawould be construsted west of the parking garage to store
non-coal waste, coal wastg oil, fuel facilities and bulk rock dust. Secondary
covered storage areas would be constructed to store crib blocks, roof bolts,
conveyor hardware, conveyor belting, beams, and other associated
constnrction/repair materials. Another covered non-coal waste/sand/rock waste
storage area would be constructed on the north side of the mine yard between the
fan and acsess portal. Sand and salt for winter road maintenance would also be
stored here. Coal and non-coal wastes would be hauled away.
Soil Stockpile Storage Areas: Two topsoil and subsoil stockpile areas not
contiguous to the main facilities and on previously disturbed land (approximately
800 feet by 300 feet, 3.0 acres, and 320 feet by220 feet, 1.1 acres) would be
created. The smaller stockpile would be on the south side of Rilda Canyon Creek
and accessed via the existing bridge.
County Road: The existing gravel road would be paved and widened. The road
would be realigned to make curves less acute. The design speed would be
increased. A trailhead parking lot would be installed to the east of the limited
access mine yard to provide public access to Forest Senrice recreation areas west
of the proposed facility.
The projected active life of the facilities is '1,5-20 years. When the mine shuts down, the
site would be reclaimed. Stnrctures would be romoved, the site regraded to its originatr
topography, topsoil from the stockpiles redistributed over the site, and all disturbed areas
rwegetated. The county road would be returned to a gravel surface. Reclamation would
take approximately twelve years, two years for the actual demolition and site restoration
work and the balance of the time for vegetation to become established before final bond
release.

The OSM usage analyzes the magnitude of impacts in terms of their intensity or severity
and their duration. The following table from EA table 4.1 defines important tenninology:



Table 4.1 OSM Analysis Terminology
CONTEXT:routine action for OSM
INTNNSITY OF'IMPACTS
Negligible rangng from imneasurable and undetectable to lower levels

of detection
Minor detgctable, but slight
Moderate readily appared, environmental effects

Potential to become rnajor potentially severe adverse or excqltional beneficial
environmental impacts

Major s€vere adverse or erce,ptional benefi cial environmental
impaAs

DURATTON OF IMPACTS
Short term life of the mine including the reclamation period

(approximatety 30 years)
lnng tern after bond release

Note that short term impact means for 30 yoaf,s, and also note definitions of intensity of
impacts.

The Proposed Action would occur in phases over a period of approximately 30 years.
The type of activity occurring and thus the environmental effects would vary with each
phase. The initial construction of the facilities would occur for 0-2 years. Active mining
operations would take place for approximately 15 years. Active reclamation (demolition
and removal of facilities, restoration of topography, topsoil replacernent, revegetation)
would take about 2 years. This would be followed by a SMCRA-mandated l0-year bond
release period to establish vegetation. PacifiCorp's management responsibility for the
site lasts until bond release, or approximately 30 years. Active rnining and reclamation
would last about 20 years. The balance ofthe time would consist of custodial
management (monitoring and rnaintenance).

The appellant has participated in the public comment and involvement process at all
points in this process. All of the issues raised in this appeal were raised in comments,
All cornments submitted by and on behalf of appellant aro hereby incorporated by
reference, as well as the Forest Plan and associated ROD and FEIS.



Arsumenf,$.

!h9 ensuing arguments will demonstrate the Manti-La Sal National Forest (MLSNF) has
violated National Environnnental Policy Act (NEPA), the National.Forest nia"age*int
Act (NFMA), the Forest Plarr, as well as the Administrative Procedures Act (APA).

adeguate analysis of the cumulative iEnnacts. comgaTfmentalization of related
actions and theif imnacts. 4qrd because the EA does ngJ suoBort a Findinq Of No
Sisnificant Impacts (EQNSD.

"Cumulative impact" is defined in NEPA as, "the impact on the environment which
results from the incremental impact of the action when added to other pasq present, and
reasonably foreseeable'future astion regardless of what agency (Federal ornon-Federal)
or person undertakes such other actions. C\rmulative impacts can result frorn individually
minor but collectively significant actions taking place over a period of time."r

In deciding whether an qgency's decision not to prepare an EIS is appropriate, the
"responsible agency must have 'reasonably concluded' that the projest will have no
significant adverse environmental consequences." San Francisco v. United Stdes, 615
F.zd 498,500 (fth Cir. 1980). fui a,gency's decision not to prepire an EIS is
impermissible if the agency fails to "supply a convincing statement of reasons why
potential effects are insignificant." The Steanrboaters v. FERC ,759 F -2d 1382, 1383 (gth
Cir. 1985). "[T]he statement of reasons is "crucial" to determining whether the agency
took a "hard look" at the potential environmental impact of a project. The Stearnboaters
v. FERC,759F.2d at 1393; Kleppe v. Sierra: Club, .427 U.S. 390, 4l0,n}l (1976).

"To support an EAIFONSI, an agency must produce 'a convincing statement of
reasons to explain why a project's impacts are insignificant."'Pacific Marine
Conservation Council*Inc.. v. Evans,20A F.Supp.2d 1194,1204(N.D.Ca1. 2002).

"Significant", "effect$", and "human environment" are all defined in detail by tle
Council on Environmental Quality regulations implementing NEPA. 40 C.F.R.
L508.27, 1508.8, 1508.14. In particular, 'reffests" include indirest effects, "related
to induced changes in the pattern of land use, population density or,growth rate,
and related effects on air and water and other natural systems, including
ecosystems." 40 C.F.R., 15080). In additio4 effects inolude: necological (zuch as
the effects on natural resourc,os and on the components, strustures, and
functioning of affected ecosystems), aesthetic, historic, cultural, economic, social,
or healttq whether direct, indirest, or cumulative."

t +o cFR tso8.?



A federal agency's Environmental Assessment "must give a realistic evaluation of the
tgtul impacts and cannot isolate a proposed project, viewing it in a vacuum."
lrrand Canyon Trust v. Federal Aviation Adminisration, zDo f.rO 33g,342 p.C.Cir.
2002),

Many parts of the EA disclose significant direct/indirect irnpacts from the action
approved. For exarnple:

"Road construction activity would primarily be confined to the distuted conidor along
each side of the existing road right-of-way. Widening and realigning the road would
cause a temporary (less than 2 months), major increase in noisg fugitive dust, and
sedinrent during the construction period. After that the effect would be minor md short
term, and would elirninate or drastically reduce noise, fugitive dust and sedirnent runoff
for the life of operations." EA page 48.

!n light of above and the terminology table for effects presented zupra in the statement of
facts the action approved will involve severe adverse environmental impacts ("-ajor")
during road construstion work in the form of noise, fugitive dust, and sediment impacts.
This will be followed by detectible but slight impacts ('minof') for approximately3O
years ("short term"). In light of the fact that the EA discloses severe adverse temporary
sedimentation impacts followed by legser detectibte impacts for 30 years impacts to
aquatic habit4 and macroinvertebrates MIS is significant. To top it offEA page 36
(footnote) discloses that the mitigation for this that consists primarily of buffer zones
along the stream "would be as narrow as 25-30 feet in t}ree locations where the active
channel meanders nofth." In light of this, appellant notes that EA page 21 discloses that
the current aquatic community MIS (macroinvertebrates) BCI "does not meet the Forest
Plan standard of 7 5 ." The total significant temporary and additional lesser 30 year long
impacts to the aquatic community in oombination with the disclosure that this resource is
already below Forest Plan standard underlines the substantive and procedural problems
and legal failures resulting from the iszuance of this FONSI when the evidence indicates
significant impacts.

Furthermore, this one road construction component in Rilda Canyon is but one
component of the rnuch larger action approved that rezults in additional significant
impacts in context and intensity to NEPAIs human enyironment. Because the EA also
compartmentalizes the larger astion required and its total impacts there are additional
impacts not accounted for. This illegal compartmentalization includes: (1) the change in
the right-of-way to make it 80 feet wide thu is said to be needed on the bottorn of EA
page 47, (2) due to traffic congestion and safsty issues on highway U-31 resulting from
the 20- fold increase in traffic coming offthe highway onto the new paved road up Rilda
Canyon (EA page 48), the company has already begun construction of a new teft hand
turn land on U-31 and (3) other actions suoh as tle proposed drilling for water in Rilda
Canyon necessitated by the action approved with this project (see attached comments).
The FONSI is not supported by evidence before the agency and the need for an EIS is
obviated. Furthermore, beoause astions needed such as the new left hand turn lane on
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highway 3 t are 4t.ady sommitted to, under construstior\ and not anal yzod as a
component of this action, and because the new ROW needed is not incorporatod or
analyzed with this action, and the new water wells required by the action(see attached
comrnents) are compartmentalized into other decisions and analyses, somi of which are
a.lreafV being constructed, this EA and DN/FONSI is fegally inadequate under NEpA not
sirnply because of disclosed significant impacts, but also because the
compartmentalization of the larger astion required and its impacts additionally
compounds the inadequacy of the EA and DN/TONSI.

Other direct/indirect effects of other components of the approved action add to the sum
total significant direct/indirect impacts not accounted for-above, where significant
impacts are already indicated. One example is the other impacts from the-action
approved to MIS such as Golden eagle, macroinvertebrates, and Deer and elk MIS.

"The proposed facilities and related astivities would interfere with the eagrles'
typical foraging flight path (down the side canyon to the rnain trunk of Ri-lda Canyon)
and reduce the value of the foraging areain the qmyon. The Forest Service estimates that
747 actes of foraging habitat would be roduced in value by the operations (USDA-FS
2005b). Additionally, fan noise could disturb the nesting birds. As discussed in part
4.2.1.6, Noise Resources,
fan noise attenuates with distance. The history of the nest shows a degree oftolerance for
the existing fan noise and mine activity in the left fork of Rilda Canyoa but the proposed
facilities would be closer and busier. Golden eagle behavioral responses to the pioposed
facilities could result in reduoed fotagrng astivity, internrpted neJting and breedioi,
reduced nest productivity, or tenitory abandonment (USDA-FS 2005b)." EA page 34

Hereo the fan noisg road use and other parts of the approved action will cagse inrpacts for
a 30 y€ar (short term) period that could rezult in tenitory abandonment. Page 35 of the
EA indicates that there may also be other detectible minor impacts to MIS wlAffe for 30
years

"IJnder the proposed action, there would be moderate effests on non-ganne/non-special
status wildlife (depending on species) because of indirect habitat loss due to noise and
activity-related avoidanse/disturbance effects. These moderate effests would be short
term. They would last for the projected life of the active mining and reclamation
operations in Rilda Canyon (15-20 years) and would cease when the site entered the
custodial reclamation phase (approximately 10 years)." EA page 35

This shows additional readily apparent environmental effectVimpacts ('rnoderate") that
may last about 30 years to additional wildlife.

Compounding the above is the inadequate cumulative effects analysis. Page 53 ofthe EA
notes that big game MIS zuch as elk and its oitical winter range in Rilda canyon will
inqrr not just direct/indirest impacts for about 30 years from this action, but proposed
coalbed methane exploration will add cumulative impacts, as will indirest impacts from
"the proposed timber sale site." However, it is nevei said what propo$ed timber sate
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would add to cumulative impacts to the elk MIS. EA page 95 and 96 displays the
reasonably foreseeable actions and their residual effects that would add to tlie total
cumulative impacts of this actioq and the only timber sale mentioned is the SITLA
timber sale. Because the residual effects of this timber sale are said to include only
insreased soil compaction, increased erosion" and road access to a roadless area,. but XO
impacts to the critical elk MIS winter range aro disclosed, it is unknown what timber sale
site would add to the cumulative impacts of the critical elk MIS winter range in the area.
Finally, while EA page 53-54 notes private economic loss to agrianltural .r."s resulting
from the elk MIS being displaced onto hay fields, damaging fences and irrigation fieldJ,
there is no attempt to disclose the rezulting sumulative impacts to the elk frns or its
population trends resulting from those oFForest conflicts with private interests.

The EA and FONSI are additionally adequate because the action includes includes
uncertain effests and application of an srryerimental procedure or practice.

"This experimental practice would test the feasibility of storing of ocisting topsoil
naterials in place in areas where: l) original pre-oristing soil structure was disturbed by
historical coal mining; 2) native soils lie on steep slopes." EA page 25.

This contradists with finding of no significant impact point 4 of the DN/FONSI. Finally,
as indicated in the attached FA)( from the Forest Service, it has long been suspected even
by the Forest that the proposed facilities may result in significant impacts. Wnne the EA
indicates that there are signifisant impacts and the oumulative effects analysis is not
complete, the need for an EIS is obviated even when there may be significant impacts.

"p]ven a slight increase in adverse conditions that form an existing environmental milieu
may sometimes threaten harm that is significant. One more factory ... may represent the
straw that breaks the back of the environmental camel."
Crrand Canyon Trust v. Fede.ral Aviation Administratiorr" 290 F.3d 339, 343 (D.C.Cir.
2002). "To support an EA/FONSI, an agency must produce 'a sonvincing statement of
reasons to explain why a projec't's impacts are insignificant."'
Pacific Marine Conservation Councit Inc.. v. Evans, 200 F.Supp.zd LL94, t2O4
(N.D.Cal .2002). The government "is not required to find a proposed project
insignificant in the absence of readily available inforrnation to the contrry;rather, it is
required to create an EIS for any project which may significantly affest the environment.
Under NEPA it cannot use the lack of existing information as a basis for acting without
preparinganElS SierraClubv.Norton.20TF.Supp.zd 1310, 1336(S.D.AIa.2002).
Adequate Research Must Be Done. "I\EPA requires each agency to undertake research
needed adequately to expose environmental harms." Sierra CIub v. Nortsn 207
F. Supp.2d 1310, 1335 (S.D.Ala . 2002). ccrfu agency must generally prepare an EIS if the
environmental effects of a proposed agency astion ffs highly uncertain ." ...'?reparation
of an EIS is mandated where uncertainty may be resolved by further oollestion of dat4 or
where the collestion of data may prevent specul,ation on potertial effect$." .. . "The
purpose of an EIS is to obviate the need for speculation by inzuring that available data are

V l nft Elt Y I rrrvfll\Jll'lrurJ
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gathered and analy_zed prior t9 th. implemontation of the proposed action.,, Mahra v.
Rumsfeld, 163 F.Supp.2 d 1202, lzt6-r7 (D.tlawaii 2001).

In light of all of the above the DN/FONSI is arbitrary and capricious and in violation of
the NEPA and the APA becsuse the FONSI is confiadisted by the evidenoe before the
agency and because the cumulative effects analysis is not complete, and because
components oflhe larger action required to complete this projest have been illegally
compartmentalized outside of thi s environmental d ocument.

Page 5 of the Record Of Decision (ROD) (incoqporated by reference) that approves the
current Forest Plan states, 'During implementation, when various projests arl aesigf,d,
site-specific analysis will be required. Analyses may take the fonn of gn*riroootenial
Assessments [40 CFR 1508.9], environmentallmpact Statements [40 CFR 1508.11], or
categorical exclusions [40 CFR 1508.4J. The Supervisor may amend the Forest Plan in
accordance with 36 CFR 219.10(0 [1982]. Any resultine documents will..be tiered to the
FEIS, pursuant to 40 CFR 1508.28 [1982]." This EA is therefore tiered to the Forest plan
FEIS and no Forest Plan amendments are proposed analyzed, or contemplated at this
time. Page 14 of the Forest Plan ROD states, " Maintaining visual qualrty objectives,
viable populations of wildlife management indicator speciel" ..."ari all ixamples of
standards and guidelines which act as mitigation measures." It goes on to statg
"Mitigating mea$rres, stated as standards and guidelines, are intended to be adopted and
enforced in project level activities"

The Manti-La Sal National Forest 1986 Forest Plan, as amended identifies these 6 MIS:

. Northern goshawk
o Elk
. Mule deer
. ldacroinvertebrates
. Golden Eagle
o Aberts squirrel

All but the last of the abve MIS tare selected and used for this analysis. However there is
a failure to monitor these MIS population ffends. Oddly, even for sorne of the most
important MIS for this project area (zuch as macroinvertebrates), there is no functional
project area presentation or analysis of its population trends. The recent tOe Circuit
Court of Appeals rulings inform these issues:

11

IL The Minti-La Sal Natioqal Forest violated
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The Forest Serrice must gather quantitative datq on acttml MIS populations ttnt
allows it to estimate the fficts of anyforest mandgement activifies on the wtimal
popylation trends, qrrd dctermine the relqtionship\etween management crctivities
y4poWlation trend changes." {Jtah Envirornnintol Congress rT Bo*orth, 20a4
u.,s. App. LFXS 12441 (Ihth Cir. 2004).

Under a plain reading of S 2Ig, I9 and UEC I, we conclude that the
Forest Semice must select an MIS with some evidekce that it is
"present in the fprojectJ area. " The Forest Service must then
collect "actuAl, quantitative population data,,, id. at 1226, to
monitor population trends and to determine relationships to habitat
changes. see 36 c.F.R. S 2/,9.I9(a)(6)." ,,. "selecting only one or
ttuo (or a few) acceptable MIS actually present in a proiect area
cannot satisfy the overall monitoring obttgations 

"f 
S ilg.Ig. See

Martin, 168 F.3d at 7 (concluding that thi Forest Sirtice violated $$
219.19 and 219.26 because it "ha[dJ no populotion datafor half of"
the MIS in the Forest and thus [could noll retiably gougi the impict
of the tiyt_ber praiects on these species"). UtahEnvtl Coig. v. Bosworttr.
No. 03-4251,2005 U.S. App. LE)CS 77619, at *t (10thCir. A.ug.lg,zoaiy.-

As this Circuit Court has ruled, the Forest is entitled defere,nce in the MIS it selests for
p:ojects implementing the Forest Plaq but in orderto rneet the requirements of $219.19,that MIS selestion must include sufficient MIS acfi,rally in the projest area and gither
population trend dataso that the effests of the project implementing the Forest plan on
the MIS population trends can be determined and analyzidto meet the NFIvIA and Forest
Plan requirements. This needs to be done in the analyiis of this projecg and evidence in
the EA indicates that the Forest has not met its ll{IS selection or monitoring requirements.
Details on the selected MIS are below.

The MLSNF F.ore{ P9o pag€ IV-6 identifies macroinvertebrates as a ldanagement
Indicator Species (MIS), and the WRR for this project selects and considers this MIS for
the analysis of this proposed action. Forest Plan FEIS page m-34 states that the
macroinvertebrates MIS, "are ecological indicator specieJ in aqualic habitats and the
ability of that habitat to support fisheries" .. . *Aquatic habitat on the Forest consists of
680 miles of stream fisheries and 1,765 acres of lakes and reservoirs. Ivlacroinvertebrates
are found in these areas" ... "Changes in aquatic habitats, resulting frorn astivities in the
terrestrial habitat, ile rapidly seen through changes in the species composition and
biomass of macroinvertebrates." A list of five aquatic insests is identified as what is
minirnally needed to accomplish any meaningful assessment of impasts from a project on
the aquatic ecosystern The Forest Plan and its FEIS state that the thosen list of
macroinvertebrates would be treated as one MS.2 The same page of the Forest Plan and
its FEIS state, "These habitats can be monitored for macroinvertebrates on a priority

2 Forest Plan FEIS page m-34, and Forest Plan page tr-34

t2
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basis as noeded to determine the specific effects of any one project or activity, as wellas the effects of general Forest land management, on the aquatic risources.', The Forest
has simply not met-this obligation. The macroinvertebrates MIS monitoring standards
stale, "Improve and maintain a good or above Dlversity Index (DAT) of I l-1 7, a standing
crop of 1'6 - 4-0, and a Biotic Condition Index (BCD or 75 or above." Forest it* page
III'20. The Forest Plan Chapter 4 monitotiog table fo, *ucroinvertebrates states; ..for
baseline stations or as needed for select project activities" include u *inimum of
gathering of data using the R4 GAWS, nCt and HCI macroinvertebrates indices. The
Forest Plan expects the macroinvertebrates trend data to be collested ,.For baseline
stations or as needed for select project activities."

Aquatic macroinvertebrates monitoring is well established to be a good aquatic
management indicator spetfl as is explained in the introdugtion to the plta fuialysis
and Interpretation section of the Aquatic Macroinvertebrates Monitoring neports you
receive from the National Aquatic Monitoring Center, which does your-
masroinvertebrates monitoring. The Forest'J lggg macroinvertebrates MIS rnonitoring
report from this Utah State lab is enclosed to provide an example (CD). Reading the 

v

report makes is overwhelmingly clear that the National Aquatic Moniioring Cenier sees
strong value in monitoring aquatic macroinvertebrates because chaqges in their indices
quickly reflect changes in aquatic habitats - even within one year oimanagement
activities in the affected watershed.

This dnalysis uses the Forest Plan and also applies the 1982 NFMA MIS regulations:

"Manqgement lldic{or Species (tvtrS) are species identified by the USDA-FS ro fulfill
requirements of 36 CFR Chapter f, - 219-19- MIS are used as iroxies to monitor habitat
conditions. For the MLSNF, there are the following MIS:
Mule deer (Odocoileus lrcmiorus)
Northern goshawk Q4ccipiter gentilis)
Golden eagle (Aryila clrysaetos)
Aquatic macroinvertebrates (several phyla)
Elk and mule deer are disoussed in part 3.3. 1. 1. 1 above. The northern goshawk is
discussed in part 3.3.1 .t,2, Special Status fuiimal Species, above." EApage lg-ZO

No other NFN{A regulations are cited or relied upon. The only NFMA regulations cited
and used are the I982NFMA regulations, including 36 CFR p^rtZtg.lg. This is
consistent v/ith the Forest Plan and its FEIS and ROD that this decision has been tiered
to.

Page 35 and other parts ofthe EA discloses smaller but measurable impacts to terrestrial
MIS for the "short term- 30 year duration of the action approved. EA 

-pugr 
34 notes that

the golden eagle MIS effects coutd rezult in tenitory abandonment. Sedimentation is an
impact on the aquatic conrmunity and its macroinvortebrates MIS. As disclosed earlier
and on pa,ge 48 of tho ea there will be temporary major impacts (defined as severe
adverse impacts in the EA) from sedimentation increases followed by lesser minor Out
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lelsurable) additional irnpacts from the astion approved that would last about 3 decades,In light of this appellant points the Regional ForeJer to page Z0-Zl of the EA:

" A quatic Macr o inv e rt e brat e s
Aquatic macroinvertebrates are a group of water-dwelling invertebrates (insects,
crustaceans, mollusks, wotms, etc.) that are important as indicators ofwater quatity and
as a prey base for fish. Key representatives are the insect orders Ephemeroptera
(mayflies), Plecoptera (stoneflies), and Trichoptera (caddisflies), *ttori immature forms
are aquatic' Because different species have different tolerances for environmental
conditions, the particular mix. of macroinvqtebrates present can give an indication of
water -qtality. Several numerical indices based on mactoinvertebiate compositiorl such
as the HilsenhoffBiotic Index (fDD and the Biotic Condition Index (gCi), are used to
infer water quality.

{Oualio macroinvertebrates in Rilda Canyon Creek were sarnpled at several locations in
May 2AA4. Atotal of 814 individuals representing 33 taxawere collected in 6 samples.
Mayfties of the genus Baetis dominateilthe samp-ies (nearly half of the total specimens),
with Cinygmula mayflies andoligochaete wormi secondary dominant*, *roprising 

"
around a tenth of the total each (Vinson 2OO4), The Ritda iaoyon Creek samples liad a
mean IIBI of 3.28 (0-10 scale), indicating "slight organic enrictrment." The mean
dominance weighted community tolerance quotient (Cfqa) was 72. This index varies
from around 20 to 100; lower values indicare better wuei d"Atty (Vinson 2004>. Using a
potential (i.e. reference, or CTQp) value of 50 with this CTQd givls a gCI vaG of 69A.
which does not meet the- Forest llan standard of 75. Existing gbf Oata suegest ihai
portions of the Huntington Creek watenshed are stable and portions are of"ri*cing a
downward trend, but,.there are too few data to reliably

(USDA-FS 2005bi." EA pass 204L

The above establishes that there is a:

-Failure to gather population trend data for this MIS;
-Failure to meet Forest Plan standard (commited to in the Forest Plan ROD) of a
minimum macroinvertebrates MIS of BCI T5;
-Failure to gather dataand maintain Forest Plan nronitoring and standards for HBI.

All of the above is in violation of the Forest Plan and NF\{A. This also is in violation of
NFMA regulations cited and applied for this project that includes 3 6 CER part ZLg.p .

This is also in violation of NEPA and its implementing regulations at 40 CFR part
1505.2 and 1505.3. " Mitigation (1505.2(c)) and other conditions established in the
environmental impact statement or during its review and commited as part of the decision
shalt be implemented by the lead ag.tt"y-or other appropriate oonsenting age,ncy''

As noted earlier page 14 ofthe Forest Plan ROD states, 'j*ui*uining visual guality
objectives, viable populations of wildlife management indicator species" .. . "are alf
exarnples of standards and guidelines which act as rnitigation measures." It goes on to
state, "Mitigating measures, stated as stahdards and guidelines, are intended io be

14
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adopted and enforcqd in project level activities" Failure to monitor, and the failure toenforce the monitoring and mitigation measures for MIS such as the macroinvertebrates
MIS with this action implementiqg the Forest Plan that was approved in with the ForestPlan ROD is arfrfrarYl capricious, and in violation of NEpA il alo""itnplementing
regulations, and the ApA.

!LILe Manti-La Sal, National Forest violated the pandate of the Administ."tiou
Procedure"s Act.

The Manti-La Sal National Forest acted arbitrarily and capriciously in reaching its
decision. The APA requires all agency actions to conform to general standards of
regularity and rationality. The courts will overturn agency deJisions that are ..arbitrary,
capricious, or an abuse of discretion."3 The Supt"roJCourt has held:

'trlormally, an agency [actionJ would be arbitrary and capricious if the agency has
relied on factors which Congress has not intenOeA it to consider, entiret/Aitea to
consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible
that it could not be ascribed to a difference in view or the product of agency
expertise."a

The appellant has demonstrated Ft-tnq Forest Service acted arbitrarily and capriciously
in violation of the APA and NEPA by issuing the FONSI when the widence in the EA
nms counter to_tle finding of no significant impact. The failures to commit to,
implemen! and follow the monitoring and stanclards committed to in the Forest plan
ROD for MIS such as macroinvertebrates monitoring and minirnum standards is a6itrary
and capricious, violating the NEPA and the APA. The NFMA and Forest plan violations
relating to MIS are also already demonstrated to be in violation of the ApA

3 s usc zoe
4 
@rvehicle lvfanufactuten' Assosiation y . 463 U.S. Zg, 43

(1e83)
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Reouest for ReHef

Due to the violations of the numerous Federal laws, regulations, the Forest plan, its EEISand RoD, the appellant assertsthat this ploject cannot be considered legal. Tho appellantrequests relief in the form of a full remand ortne decision made inthefir..yroNSl forthis project.
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